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Dear Fr. Hopf: i

I

I haveg your faent askhing that

I give you an Qijirio

nity. can be iﬁifi@li' n the State of Illirois

as the respondj

ES

[

Dregon statute

EaS

T,ng a$ fol;oxs

_ { “Apy pechn who without just or suf-~
'_“icxc 't case deserts or akbandons his wife
or who uLsoxt@ or abandons any of his or
her miner ‘chijdren, born in or out of “Qu’
jlocu; utc er the age of 18 vears, without
providing nécessary and proper shelter,
food, cgre ér clothing for any of them,
or wie, without just orx sufficient cauEe,

Eber the question of pater-
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fails or neglects to supprort his wife, or
any such minor children, shall be punished
upon conviction by confinement in the peni~
tentiary for net more than five vears or .
by imprisonment in the county jail for not
more than one year. If anv person leaves
the state and fails, for the pericd of 60
days, to provide necessary and proper
shelter, food, care or clothing for his
wife or children, who come within this sec-
tion, it is prima facie evidence that such
person deserted or abandoned his wife,
children, or both." (Emphasis Supplied)

Oregon Revised Statute 167.60%

‘The only section of the Illinois Reciprocal et

which concerns itself with paternity is Paragrarh 127,

Chapter 68, Illincis Revised Statutes 1960,

as follows:

It provides

"If the obligor asserts as a defense
that he is not the father of the chilé for
vhom support is sought and it appears to
the court that the defense iz not frivo-
leus, and if both of the parties are pres-
ernt at the hearing or the proof regquired
in the case indicates that the presence
of either or koth of the parties is not
necessary, the court may adjudicate the
paternity issue, OCOtherwise the court may
adjourn the hearing until the paternity

issue has been adjudicated.®

Paragraph 127 requires that bkoth parties ke

rresent for the adjudication of paternity under the Recip-~

rocal Act except in unusual circumstances where, the in-

plication is, the deferdant can very ocbvicusly sustain

his affirmative defense denying paternity.

Under the Illincis Paternity 2ct, a confronta-

tion between the complainant and the defendant is reguired
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(Faragyraphs 35, 56, 57, Illircis kevised Statutes 1969,
Chapter 106 3/4) before an order can be enter¢d.
Paragraph 102 (L) of the Peciprocal Act defines
duty of subpert. It states:
"iouty of support' means a duty of

support whether inmposed or imposable by

law or by order, decree, or judgment of

any court, whether interlocutory cr final

or whether incidental to an action for

divorce, separation, separate maintenance,

or otherwise and ircludes the duty to pay

arrearages of support past due and unpaid.”

The phrase "imposed or imposakle’ must be intexr~
preted to reach an answer to your guestion, It would ap-
‘pear, especially ir view of the contents of Paragraph 127,
and the Paternity Act provicions together, that an “im-
posable duty" means generally a legal, establishabkle duty
in beth the initiating and responding state. Apparently
no paternity adijudication can be had in Oregon without con-
frontation, or this route would have been followed as being
the ecasier. If Illinois undertakes the adijudication of
peternity undexr these circumstances, it is not only making
a finding that cannot be had in Oregon, but it is afford-
ing to an Cregon rezident greater protection and ease of
prosecutior than it gives to its own citizens similarly
situated.  This is in my opinion af&iscziminatcry result,
violating the egual protection clause of the 14th Amendment

te the Unite& States Constitution.
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This opinion ig helstered by the decision of

an Chio court in 1954, under a prior Reciprocal zct, in

Commonwealth of Pennsylvania v. Mong, 117 N.E. 24 32.
F&&néyIVania, e initiating jurisdiction, imposed a 1i-
akility upon children for the suppert of their parent&,
ané its Peczproc&l law provided, “Duties of support en-
forceable under this lav are those inposed or imposable
under the laws of any statc where the allegcc okligor was
Lreﬁent durln the parioa.for which support ig saught,
or where the okligee was present when the failure to sup~
96£t écmmenca&, at the election of the cbligee.” Chic
statute exempted from liability to support a child who
had Leen abandencd by a parent; Pennsylvania did not do
80. The facts were unguestioned that the respondent in
Ohic had been abandoned Ly the parent suing for support.
The court said, at page 34:
"The reﬂpondent is a citizen and resident
-of Ohio. He is entitled to all the rights
and privileges accorded by the laws of
Ohio to its citizens., He is entitled to
the equal protection of its laws. Sukject-
ing him to the making of support payments
compulsory under the law of another state,
as to which payments the law of Ohio spe-
cifically exempts all Ohio citizens simi-
larly situated, is violative of hls right
to equal protection.”
It is therefore my cpinion that there is no proper

statutory basis in Illinois for suit against the putative




Honorable William V. Hopf -5 ~

father of a c¢hild born and residing with its mother out-
side this state, absent the presence of hoth parties in
this djurisdiction.

Very txuly Yyours,

ATCYTORREY GENERAL




